










25. See Susan Bryant, The Five Habits: 
Building Cross-Cultural Competence in
Lawyers, 8 Clinical L. Rev. 33, 40-41
(2001).

26. Id. at 64 n.114.
27. Id. at 41.
28. The Department of Eduction has recently

proposed additional rules changes. See 
Nondiscrimination on the Basis of Sex in
Education Programs or Activities
Receiving Federal Financial Assistance, 87
Fed. Reg. 41,390 (July 12, 2022).

29. 34 C.F.R §106(a)(2) (2020). For more on
the 2020 rules changes, see Adele Kimmel
& Alexandra Brodsky, A Step Back for 
Student Sexual Harassment Claimants, 
Trial News, Oct. 9, 2020.

30. The Clery Act requires all colleges and
universities that participate in
federal financial aid programs to maintain
and disclose campus crime statistics,
including statistics on sex offenses. See 
1990 Clery Act, 20 U.S.C.A. §1092(f )
(2020), as implemented at 34 C.F.R
§§668.41(e)(2021), 668.46(2015).

31. In higher education, "actual knowledge"
occurs when an institutional official, with
authority to take corrective action,
observes or receives a report of sexual
harassment occurring in the institution's
education programs or activities. See 34
C.F.R §106(a).

32. See Nondiscrimination on the Basis of Sex
in Education Programs or Activities
Receiving Federal Financial Assistance, 85
Fed. Reg. 30,026-01 (May 19, 2020), for a
discussion of prior rules and changes.

33. Id. 
34. See Sheppard v. Visitors of Va. State Univ., 

993 R3d 230,235 (4th Cir. 2021). Under
the framework provided by Yusuf v. Vassar 
Coll., 35 F.3d 709 (2d Cir. 1994), which the
Fourth Circuit previously followed but will
not entirely disregard, Title IX challenges
to disciplinary proceedings fell into two
categories: erroneous outcome (alleging
particular facts sufficient to cast articulable
doubt on the outcome's accuracy and 
indicating that gender bias was a motivating
factor), and selective enforcement (alleging

that the severity of the punishment and/or 
the decision to initiate the proceeding was 
affected by the student's gender). The 
Fourth Circuit also held in Sheppard that a 
plaintiff must sufficiently plead causation 
in a Title IX challenge to a disciplinary 
process, adopting a requirement of 
"but-for" causation. 

35. See, e.g., Fitzgerald, 555 U.S. at 258.
36. See, e.g., id. at 257-58 (While a Title IX

claim only requires a showing of
"deliberate indifference" of a single school
administrator, a §1983 claim requires a
showing "that the harassment was the
result of municipal custom, policy or
practice.").

37. See, e.g., Doe v. Univ. of Tenn., 186 F. Supp.
3d 788, 797 (M.D. Tenn. 2016) (coach and
athletic team posted photo supporting
accused perpetrator on social media); Rex 
v. W. Va. Sch. of Osteopathic Med., 119 F.
Supp. 3d 542,547 (S.D. W Va. 2015)
(students and faculty commented about
plaintiff's rape on social media, making it
the subject of ridicule and mockery).
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